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| FROM THE DESK OF CHAIRMANI

Respected Professional Colleagues!

| feel extremely honoured and privileged to present the Second edition of our
veryown E-Newsletter, ‘CA Flyer’. | would like to thank the members of Editorial
Boardfor their valuable contribution for this newsletter.

We have also formed a Catalyst Club for members and students to develop their
leadership skill, public speaking skill, communication still. You are requested to
come and experience the same.

We are also hosing Certificate Course on Goods and Services Tax (GST) form 1st
Juneonwards, in Ghaziabad. Weekends Classes. And Diploma in International
Taxation Course in from 1stJune onwards. Thisis also Weekends Classes.

After the Great success of Bank Audit Help Desk, We have also Launched“GST
Help Desk” from 01stMay, 2019 Onwards. And “Income Tax Help Desk”from 20th
May, 2019 onwards at our branch level in which, There are penal of experts who
will solve your queries, issues, problems related to GST & Income Tax on call or by
email. | extend my heartiest thanks to all the members of Bank Audit Help Desk,
GST Help Desk & Income Tax Help Desk for their Contributionin these help desk.

At Last | request all the members to Kindly take active part in the Programs &
Activities conducted by Ghaziabad Branch of CIRC of ICAI and for any help &
suggestions, we are alwaysavailable for you and it’s our pleasure to serve the
members, students and society at large.

“Your only limit is you. A little progress each day adds up to big results.
Always remember, Nothing ‘worth-having’ comes ‘easy’.

Happy Learning to you....
Thank you so much.
With Warm Regards,

CA Manoj Singh

Chairman

ICAI Ghaziabad Branch

Mo. No : 9310893870

E-mail : camanojsinghca@gmail.com

4
The surest way not to fail is to determine to succeed



GHAZIABAD BRANCH OF CIRC OF ICAI
| FROM THE DESK OF EDITORIAL BOARD I

Dear Reader,

We wish everyone a very Happy Mother’s Day.

It is with great pride and enthusiasm that we present to you the 2nd EDITION of
e-Newsletter “CA Flyer” of Ghaziabad Branch of CIRC of ICAL.

Motherhood is a great honor and privilege, yet it is also synonymous with
servanthood. Every day women are called upon to selflessly meet the needs of their
families. Whether they are awake at night nursing a baby, spending their time and
money on less-than-grateful teenagers, or preparing meals, moms continuously put

others before themselves- Charles Stanley

We thank each one of you who have contribute to this newsletter in different ways

through articles, and your valuable suggestions to make it more effective.

Any Suggestions for improvement of the newsletter are always Welcome

Happy Reading
Regards

Editorial Board
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Relyon Softech Ltd.

Vision For Tomorrow

{*)Relyon

www.relyonsoft.com

+ Quarterly statements of TDS and TCS, with built-in FUV.
+ Correction statements from data downloaded from TRACES.

+ Certificate generation (Form 16, 16A and 27D) including data import from TRACES <<—///. Wﬂ//.[/// I—B g
+ Electronic Returns and Digital Signing of TDS certificate & Vo A

+ Automated Tax Calculation for Salaries and Non-Salaries The Complete TDS managment
+ Threshold limit check for each transaction

+ Unique Data Quality Report

+ Import/Export data from Excel/Text/FVU/.TDS formats F u I I y I n t e g ra t e d
+ Vast MIS report for Deductions, Challans and various practical scenarios. Yy, | t h T RAC E S

+ Automated Perquisite calculation and other salary/Income-Tax calculations.

Saral

The Complete Payroll Solution

PUNCh to PAYSLIP

Salary Structure Management

Statutory Management

Reporting

Attendance Management

Standing Instructions for Insurance, Loans and Advances
Import/Export from various software

Maintenance of HR Details and Medical Reimbursement
Total TDS Management including eTDS

e Integrated with GSTN APIs for secure and seamless data transfer

¢ Comprehnsive Dashboard giving summary of filing status, Invoices & other GSTN Sa ra
alerts, OTP Management

¢ Simple and Convenient data entry flow, Import from Excel

e Fetches GSTR-1, GSTR-2A and GSTR-3B
9/9A/9C data flow

GST

Goods & Services Tax Simplified

information & automates GSTR-

Simple and

«  GST computation and CGST/SGST/IGST wise Input Tax Credit distribution Accurate GSTR

¢ e-Paymentand Input Tax Credit Utilization

Return Filing with Saral GST

saral

Empowering Your Business

e Quick GST Compliant Billing

e GST return filling and e-way bill generation
¢ Compliance Management

e Multi Tasking

e SMS Integration and Push mail

e Loyalty/Credit points Management

¢ Warranty & AMC Management

e Fast GST invoice generation for all sector
e Counter billing, bulk receipt and payment
e Barcode Integration

e Serial number tracking

e Multi tasking

e Van/Route wise report

To find a Relyon representative visit www.relyonsoft.com or call us at +91 9582005123
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GENERAL ANTI AVOIDANCE RULES (GAAR)

PURPOSE
INTRODUCTION:

In order to avoid taxes, tax
payer reduces their tax via
unethical means or
aggressive tax planning

which is called “Tax Avoidance”.
Therefore, it is felt that tax reduction via unethical
means or aggressive tax planning should not be
allowed, particularly when the rate of taxes have been
significantly reduced. Keeping in view the aggressive
tax planning with the use of sophisticated structures,
there is a need for statutory provisions so as to codify
the doctrine of “substance over form” where the real
intention of the tax payer and effect of transactions
and purpose of an arrangement is taken into account
for determining the tax consequences, irrespective of
the legal structure that has been superimposed to
camouflage therealintent and purpose.

OF

Tax statutes across various countries internationally
like Australia, the Netherlands, New Zealand, Canada,
China etc. have adopted these General Anti Avoidance
Rules. India also, vide its Finance Act 2012, introduced
General Anti-Avoidance Rules (GAAR) in the Income-
tax Act, 1961 (“The Act”). These are also called “Anti
Tax Planning Rules”.

Firstly, vide Finance Act 2015, GAAR provisions were
come into effect from 1.04.2016. However,
subsequently deferred by two years and made
applicable to the Income of FY 2017-18. As such,
current GAAR provisions became effective from
assessment year 2018-19. Substantive provisions of
GAAR are covered in Chapter X-A (sections 95 to 102 of
the Act) and procedural provision is covered in section
144BA of the Act. The procedure for application of
GAAR and conditions under which it shall not be
applicable is contained in Rules 10U to Rule 10UC of the
Income Tax Rules, 1962 (“The Rules”).

Summary of Sectionsintroducedinthe Actare as follows:

Section95: Applicability of General Anti-Avoidance
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Rule.

Section96: Impermissible avoidance arrangement.

Section97: Arrangement to lack commercial
substance.

Section98: Consequences of impermissible
avoidance arrangement.

Section99: Treatment of connected person and
accommodating party.

Section 100: Application of this Chapter.

Section 101: Framing of guidelines.

Section 102: Definitions.

Section 144BA: Reference to Principal Commissioner
or Commissioner in certain cases.

APPLICABILITY OF GENERALANTI-AVOIDANCE RULE

GAAR provisions will be applied in case of
arrangement whose main purpose or one of the main
purposes is to obtain a tax benefit. Section 95 (1) of
the Act clearly deals with the basic requirement for
the applicability.

(1) Notwithstanding anything contained in the Act,
an arrangement entered into by an assessee may
be declared to be an impermissible avoidance
agreement and the consequence in relation to tax
arising therefrom may be determined subject to
the provisions of this Chapter.

The section starts with the non-obstante clause;
therefore, GAAR have an over-riding applicability.

Therefore, the scope of GAAR is very wide and as
per explanation to section 95 which clarifies that
provisions of GAAR chapter may be applied to any
step in, or a part of, the arrangement as they are
applicabletothe arrangement.

NON APPLICABILITY OF GAAR

GAAR provisions are not applicable to:

You can do anything, but not everything




e An arrangement where the aggregate ‘tax benefit’
for all the parties to the arrangement in the relevant
assessment year does not exceed Rs 3 crore;

e Any income accruing or arising to any person from
transfer of investments made prior to 1st April 2017
by such person;

e Subject to certain conditions, investments by Fll in
listed/unlisted securities and certain investments
by non-residentsinan Fll.

IMPERMISSIBLE AVOIDANCE AGREEMENT

Broadly speaking, GAAR will be applicable to
arrangements which are regarded as ‘Impermissible
Avoidance Arrangements’ (IAA) and can enable tax
authorities to re-characterize such arrangements and
deny tax benefits or treaty benefits so as to curb any
means of tax avoidance. The phrase “impermissible
avoidance arrangement” has been defined under
section96(1) of the Act.

(1) Animpermissible avoidance arrangement means
an arrangement, the main purpose of which is to
obtain a tax benefit, and it-

(a) Creates rights, or obligations, which are not
ordinarily created between persons dealing at

arm’s length;
(b)

Results, directly or indirectly, in the misuse, or abuse,
of the provisions of the Indian domestic tax law;

Lacks commercial substance or is deemed to lack
commercial substance, in whole or in part;

(c)

(d) In entered into or carried out by means or in a
manner which are not ordinarily employed for

bonafide purposes

Each of above clauses are not cumulative. These
all are alternative and have wide scope.

IAA refers to 4 tainted elements test:

The first tainted element refers to non-arm’s
length dealings where an arrangement creates
rights and obligations, which are not normally
created between parties dealing at arm’s length.
this tainted element is to be examined only in
those transactions which are not covered by TP
regulations and where the main purpose of the
arrangement is to obtain tax benefit. As current
transfer pricing regulations are applicable to
international transactions and some specified
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domestic transactions, a mechanism needs to be
provided for the Assessing Officer (AO) to
ascertain whether rights, or obligations, created
in an arrangement are the same as ordinarily
created between persons dealing at arm's length.
He should be able to seek expert opinion in this
regard from the Transfer Pricing Officer (TPO).

The second tainted element refers to an
arrangement which results in misuse or abuse of
the provisions of the tax law. It implies cases
where the law is followed in letter or form but not
in spirit or substance, or where the arrangement
results in consequences which are not intended
by the legislation, revealing intent to misuse or
abusethe law.

The third tainted element refers to an
arrangement which lacks commercial substance or
is deemed to lack commercial substance which is
the mostimportantone and dealtin further paras.

The fourth element refers to an arrangement
which is carried out in, or by means of, a manner
which is normally not employed for a bona fide
purpose. In other words, it means an
arrangement that possesses abnormal features.
Thisisnota purpose test buta manner test.

ARRANGEMENT TO LACK COMMERCIAL
SUBSTANCE

As per section 97 of the Act, following factors can
be referred to determine an arrangement lacks
commercial benefit:

The substance or effect of the arrangement as a
whole, is inconsistent with, or differs significantly
from, the form of its individual steps or a part; or

Itinvolves orincludes:
Round trip financing;
An accommodating party;

Elements that have effect of offsetting or
cancelling each other; or

A transaction which is conducted through one or
more persons and disguises the value, location,
source, ownership or control of funds which is the
subject matter of such transaction; or

It involves the location of an asset or of a
transaction or of the place of residence of any
party which is without any substantial

You can do anything, but not everything




commercial purpose other than obtaining a tax
benefit for a party.

CONSEQUENCES OF IMPERMISSIBLE AVOIDANCE
ARRANGEMENT

As per section 98(1) of the Act, if an arrangement
is declared to be an IAA, then the consequences
may include denial of tax benefit or a benefit
under a tax treaty. The consequence may be
determined in such manner as is deemed
appropriate in the circumstances of the case.
Certain illustrations of the manner have been
provided, namely:

(a) Disregarding, combining or re-characterizing any
step in, or a part or whole of, the impermissible
avoidance arrangement;

(b) Treating the impermissible avoidance arrangement
asifithad not been entered into or carried out;

(c) Disregarding any accommodating party or
treating any accommodating party and any other
party asone andthe same person;

(d) Deeming persons who are connected persons in
relation to each other to be one and the same
person for the purposes of determining tax
treatment of any amount;

(e) Reallocating amongst the parties to the
arrangement:

e Any accrual, or receipt, of a capital or revenue
nature; or

e Anyexpenditure, deduction, relief or rebate;
(f) Treating:

e The place of residence of any party to the
arrangement; or

e Thesitusofanassetorofatransaction,

At a place other than the place of residence, location
of the asset or location of the transaction as provided
under the arrangement; or

(g) Considering or looking through any arrangement
by disregarding any corporate structure.

It hasalso been provided that:
e Anyequity may be treated as debtorvice versa;

e Anyaccrual, or receipt, of a capital nature may be
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treated as of revenue nature or vice versa; or

e Any expenditure, deduction, relief or rebate may
be re-characterized.

PROCEDURE FOR INVOKING GAAR PROVISIONS

The procedure for invoking GAAR is provided under
section 144BA of the Actas under:

(a) The Assessing Officer (AO) shall make a reference to
the Commissioner (CIT) for invoking GAAR and on
receipt of reference the Commissioner (CIT) shall
hear the taxpayer and if he is not satisfied by the
reply of taxpayer and is of the opinion that GAAR
provisions are to beinvoked, he shall refer the matter
toan Approving Panel (AP). In case the assessee does
not reply or object, the CIT shall make determination
as to whether the arrangement is an impermissible
avoidance arrangementor not.

(b) The AP has to dispose of the reference within a
period of six months from the end of the month in
which the reference was received from the CIT.

(c) The AP shall either declare an arrangement to be
impermissible or declare it not to be so after
examining material and getting further inquiry to
be made.

(d) The AO will determine the consequences of a
positive declaration of arrangement as
impermissible avoidance arrangement.

(e) The final order in case any consequence of GAAR is
determined shall be passed by the AO only after
approval by the CIT and, thereafter, first appeal
againstsuch ordershall lieto the Appellate Tribunal.

(f) The period taken by the proceedings before the
CIT and AP shall be excluded from time limitation
for completion of assessment.

JUDICIALGAARININDIA

Ajudicial precedentis a decision of the Court used as a
source for future decision making. It is therefore
worthwhile to ponder what the judiciary over time
has had to say on GAAR. Some of the cases are
explained infollowing paragraphs:

e The Patna High Courtin SriSriNilkantha Narayan
Singh v. CIT, (1951) 20 ITR 8 (Pat) upheld the
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concept of substance over form in the following
words:

“But in the application of the law relating to
income-tax, the principle is well-established that
the name given to a transaction by the parties
does not necessarily decide the nature of the
transaction. It is the substance and not the form
of the contract that should be regarded. In
analysing the transaction, it is not necessary that
the documents should be construed from the
purely legal aspect. Itis opento the High Court not
merely to look at the documents but consider the
surrounding circumstances so as to conclude
whatisthereal character of the transaction.”

In CIT v. A. Raman & Co., (1968) 67 ITR 11 (SC) the
Apex Court held that it is open to everyone to so
arrange his affairs as to reduce the brunt of taxation
to the minimum and such a process does not
constitute tax evasion. The Court observed as under:

“Avoidance of tax liability by so arranging
commercial affairs that charge of tax is distributed
is not prohibited. A taxpayer may resort to a device
to divert the income before it accrues or arises to
him. Effectiveness of the device depends not upon
considerations of morality, but on the operation of
the Income tax Act. Legislative injunction in taxing
statutes may not, except on peril of penalty, be
violated, but it may lawfully be circumvented.”

In CIT v. B.M. Kharwar, (1969) 72 ITR 603 (SC), after
guoting a passage from the judgement of the Privy
Council in the case of Bank of Chettinad Ltd. v. CIT,
(1940)81TR 522 (SC), the Supreme Court held:

“The taxing authority is entitled and is indeed
bound to determine the true legal relation
resulting from a transaction. If the parties have
chosen to conceal by a device the legal relation, it
is open to the taxing authorities to unravel the
device and to determine the true character of the
relationship. But the legal effect of a transaction
cannot be displaced by probing into the
‘substance of the transaction.

GHAZIABAD BRANCH OF CIRC OF ICAI

SN | Country Remark

1 | United Kingdom|General Anti-Abuse Rule in
section 206 to section 215
under Part 5 of the UK
Finance Act2013

2 | South Africa GAAR under sections 80A to
80L of the South Africa
Income Tax Act No. 58 of 1962

3 | Singapore The General Anti Avoidance
Provisions under section 33 of
the Singapore Income Tax Act.

4 | NewZealand [GAAR Extract, Income Tax Act
2007

5 | Canada General Anti Avoidance Rule-
Section 245 under Part XVl of the
CanadianIncome TaxAct, 1985

6 | Australia Part IVA-Income Tax
Assessment AT 1936
7 |United States [Section 7701, Chapter 29 of
America Internal of Revenue Code 1986
8 | China GAAR provisions in the Chinese

Corporate Income Tax Law

9 | Germany GAAR provisions under section
42 of the German Tax Code
10 | Japan Some GAAR like provisions in

Article 132 and Article 132-2
of Japan Corporation Tax Act.

SUMMARY

Therefore, GAAR provisions empower the tax
authorities to re-characterize transactions and
redetermine the resultant tax consequences, if such
transactions are structured with the main aim of
availing tax benefits or if they lack commercial
substance. The conditions and tests as explained
above are very elaborate. AlImost any situation which
will have the effect of tax reduction can be covered
within GAAR. Therefore one must analyze the tax
implication of any transaction very carefully before
undertaking the same.

COUNTRIES WHERE GAAR HAS BEEN INVOKED

Following are the countries where GAAR has been ~ —e
invoked orin process of implementation:

10
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Recent changes in Resolution of Stressed Assets prior
to invocation of IBC....

Stressed assets construe to be Non Performing Assets
(NPAs) of the Indian Banking System. While most of us
are familiar (or have atleastheard) about Insolvency
and Bankruptcy Code, 2016 (IBC) and how it is helping
in resolving the problem of NPAs. However most of us
are unaware about resolving the stressed
assetsoutside the purview of IBC.

While earlier framework, designed by apex bank - RBI,
provided schemes such as Corporate Debt
Restructuring (CDR), Sustainable Structuring of
Stressed Assets (S4) and Strategic Debt Restructuring
(SDR) for Debt Restructuring, however, introduction
of IBC, necessitated substitution of existing
framework with fresh guidelines that are harmonized
with IBC. This necessity wasfulfilled by the
introduction of the circular dated February 12, 2018
by RBI that made its way by discontinuing all the
existing frameworks for restructuring.

This circular made it mandatory for banks to identify
signs of stress in loan accounts and classify stressed
assets as Special Mention Account (SMA)and report
such default to RBI. Furthermore, lenders were
mandated to finalise a resolution plan in case of a
default on large accounts of Rs 2,000 crore and above
within 180 days, failing which insolvency proceedings
were directed to be invoked against the defaulters.
However this circular has recently been quashed by
the order of Supreme Court (SC) in the matter of
Dharani Sugars and Chemicals Ltd. vs Union of India

GHAZIABAD BRANCH OF CIRC OF ICAI

UPDATE ON STRESSED ASSETS
RESOLUTION MECHANISM

CA Vaibhav Jindal
PwC | Deals - Business Restructuring Services
Mobile: +91 9716614847
vaibhav.jindal@pwc.com

&Ors.

The problem began primarily with the Power Sector
wherein the entities on account of default and in
absence of resolution within the laid time frame of
180 days were being referred under IBC, 2016 by the
lenders following the guidelines of this circular. SC
while taking the charge of the cases referred at various
Courts, stayed the RBI’s circular, preventing initiation
of Insolvency proceedings against stressed power
assets.

SCobserved that Power Sector operatesin a restricted
market space wherein the power can only be
purchased by licensed buyers and the substitutability
of buyers is impossible. Changes in policies, failure to
fulfil commitments, delayed regulatory response and
non-payment of dues were all on account of
government failures. SC further observed that
cancellation of coal mines in 2014 added to the woes
of the Thermal Power Plants and likewise Gas Based
Plants were no better due to similar reasons. SC held
certain inconsistencies in the circular viz. difficulty in
arriving at 100% consensus of lenders for approval of
resolution (especially when funding is through
multiple lenders), impracticable condition for power
sector entities to repay at least 20% of outstanding
debtas part of restructuring.

While the reasons mentioned above only describes
the absurdity relating to Power Sector and how the
“one size fits all” approach of RBI did not go well with
Power Sector, however taking further account of the
circular, SC has held the circular as constitutionally
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invalid. SC has observed that the newly inserted
Section35AA of Banking Regulation Act, 1949that
gives power to RBI to direct banking institutions to
move under the IBC, requires fulfilment of two
precedent conditions:

e that there is a Central Government authorisation to
doso;and

e thatitshould bein respect of specific defaults.

SC has observed that while the first condition was met,
however the second condition of specific defaults was
not met. Since RBI circular aims to issue directions to
banking companies “generally” and does not refer to
“specific” cases of default, the circular is declared ultra
viresasawholeand Non Estin law.

Consequences of this judgmentinclude that all actions

GHAZIABAD BRANCH OF CIRC OF ICAI

taken under the said circular, including actions by
which the IBC is triggered must fall along with the
circular.

Accordingly at present RBI is working upon the revised
circularto provide a mechanism for NPA resolution

CAVaibhav Jindal

PwC | Deals - Business Restructuring Services
Mobile: +919716614847

Price water house Coopers Professional Services LLP

Building No 10, Tower C, 17th floor Cyber City
Gurugram 122002

vaibhav.jindal@pwc.com

*r—e
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DIRECT TAX CASE LAW

1. Gift received by an individual from HUF isn't
exempt: ITAT:

[Gyanchand M. Bardia v. INCOME TAX OFFICER [2018]
93 taxmann.com 144 (Ahmedabad - Trib.)]

The assessee claimed that gift of received from his
Hindu undivided family (HUF) was exempt from tax
under section 56(2)(vii). However, the Assessing
Officer held that the term 'relative' in Explanation (e)
to Section 56(2)(vii) does not include HUF as donor
and, therefore, added the impugned amount to
assessee'sincome under Section 68.

On further appeal, the Tribunal held in favour of
revenue that as per Explanation to Section 56(2)(vii)
members of an HUF are its relatives. Therefore, if HUF
receives any sum from any of its member, such sum
shall not be chargeable to tax. However, in vice-versa
cases when member receives any sum from the HUF,
same would be chargeable to tax as the term
‘relatives’ defined under said Explanation does not
include HUF as a relative of such individual. The
legislative intent is very clear that an HUF is not to be
taken as a donor in case of an individual recipient.
Thus, the assessee's plea of having received a valid gift
from his HUF was rightly declined and impugned
addition was to be upheld.

2. Sec. 68 additions not tenable on grounds that
relatives gave gift without any occasion: High Court:

[Pendurthi Chandrasekhar v. DUPUTY
COMMISSIONER OF INCOME TAX [2018] 91 taxmann.
com 229 (Hyderabad)]

In this case, additions were made under section 68 on
the grounds that assessee had failed to show why,
without any occasion, Rs. 73 Lakhs had been gifted by
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the maternal aunt without any consideration. The
appellate authorities also upheld the action of the
Assessing Officer. On further apeal, the High Court
held in favour of assessee that an occasion is not
necessary to accept a gift from a relative. Section 56
does not envisage any occasion for a relative to give a
gift, it was almost impermissible for any authority and
even for the Court to import the concept of occasion
and develop atheory based on such concept.

The Court further held that when donor had given a
confirmation letter that she had transferred Rs. 73
lakhs to her nephew as a gift out of natural love and
affection, the AO should not have further doubted
her. The donor in instant case was assessee's own
maternal aunt and was covered within the definition
of 'relative' defined under explanation to section
56(2)(v). Therefore, unexplained addition under
section 68 with respect to gift of Rs. 73 lakh received
by assessee from his maternal aunt was to be deleted.

3. Market value of other business assets not
relevant to determine FMV value of unlisted shares
ofaco.:

[Minda S M Technocast (P.) Ltd. v. ACIT [2018] 92
taxmann.com 29 (Delhi-Trib.)]

The assessee-company was deriving its income under
the head 'rental and interest income'. It acquired
shares of another entity at Rs. 5 per share. The value
of such shares was derived on basis of book value of
assets of issuing co. in accordance with Rule 11UA of
the |-T Rules. Valuation Report from a CA firm was also
produced insupport of claim.

The Assessing Officer was of the view that the fair
market value (FMV) of the land as per the circle rate

Stop chasing the money and start chasing the passion




should be taken into consideration while determining
the value of the shares of issuing co. Accordingly, he
substituted the book value of the land with FMV of the
land as per the circle rate and determined the value of
sharesatRs.45.72 per share.

The Tribunal held in favour of assessee that Rule 11UA
contains the provisions for determination of fair
market value of a property, other than an immovable
property. Rule 11UA provides that while valuing the
shares the book value of the assets and liabilities
declared by the issuing co. should be taken into
consideration. Thereis no provisionin Rule 11UA as to
substitute the FMV of land with its book value while
calculating the FMV of shares. Therefore, the share
price calculated by the assessee of issuing co. at Rs. 5
per share had rightly been determined in accordance
with the provisions of Rule 11UA.

4. HC upheld additions on basis of ‘window-dressed’
financials prepared for bank loans:

[Binod Kumar Agarwalav. CIT [2018] 94 taxmann.com
422 (Calcutta)]

The assessee approached a bank to obtain the credit
facilities on basis of books of account prepared by a
firm of Chartered Accountants. Subsequently,
different financial statements were presented before
Income-tax Dept. which were audited by another
Chartered Accountants Firm. The financials for
Income-tax purposes were not commensurate with
what was reflected in the books of account presented
before Bank. The Assessing Officer made additions
duetodifference in two audited balance sheets.

The High Court held in favour of revenue that once
assessee presents the financial statements, as
certified by a Chartered Accountant, for obtaining
bank loan, he can’t subsequently backtrack from such
position at the time of filing annual accounts for
purpose of taxation. The assessee can’t argue that
that earlier accounts had been prepared on
estimation basis for presentation thereof to bank.

is

When financial statement of an assessee

accompanied by a certificate as to its fairness, it
couldn’t be tailor-made to suit a particular purpose or
window-dressed to make it attractive for bankers to
rely thereupon. Thus, it was open to the Assessing
Officer and income tax authorities to pin assessee

14
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down on basis of assessee's representation contained
in earlier balance-sheet and make additions.

5. Sum received on relinquishment of 'right to sue' is
non-taxable capital receipt: ITAT:

[Bhojison Infrastructure (P.) Ltd. v. ITO [2018] 99
taxmann.com 26 (Ahmedabad - Trib.)]

The assessee-company entered into a development
agreement by virtue of which a right in land was
created in its favour by owner of land. Assessee's case
was that despite development agreement entered
into by landlord, the landlord had decided to sell said
land to other parties. The assessee filed a suit in the
Courts of law for specific performance of pre-emptive
right to purchase the land. Later on, it received
damages from the potential purchaser for
relinquishment of 'right to sue'in the Courts of law for
breach of development agreement. The assessee
claimed that 'right to sue' was a personal right which
would not fall within sweep of definition of 'capital
asset' under section 2(14). Consequently, damages
received from potential purchaser were treated as
non-taxable capital receipts.

The ITAT held in favour of assessee as under:

The essence of long list of judicial pronouncements
cited by assessee was that section 6 of the Transfer of
Property Act which uses the same expression
‘property of any kind' in the context of transferability
makes an exception in the case of a mere right to sue.
The decisions thereunder make it abundantly clear
that the 'right to sue' for damages is not an actionable
claim. It cannot be assigned. Transfer of such a right is
opposed to public policy as it tantamount to gambling
inlitigation.

Hence, such a 'right to sue' does not constitute a
‘capital asset ' which, in turn, has to be 'an interest in
property of any kind'. Despite the definition of
expression 'capital asset ' in the widest possible terms
in Section 2(14), a right to a capital asset must fall
within the expression 'property of any kind' subject to
certain exclusions.

Notwithstanding widest import assigned to the term
‘property' which signifies every possible interest
which a person can hold and enjoy, the ' right to sue'
was a right in personam and such right could certainly
not be transferred. In order to attract the charge of tax
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on capital gains, the sine qua non is that the receipt
must have originated in a 'transfer ' within the
meaning of section 45, read with section 2(47) of I-T
Act. In the absence of its transferability, damages
received by assessee couldn’t be assessed as capital
gains.

6. AO should apprise counsel on all facts to avoid
delaysindisposal of cases: HC:

[PCIT v. Grasim Industries Ltd [2018] 94 taxmann.com
81 (Bombay)]

The Bombay High Court held that it is primary duty of
the Assessing Officer to apprise the Counsel about all
facts involved in matter, more particularly facts which
may have surfaced after passing of impugned order of
Tribunal so asto avoid unnecessary delays in disposing
of cases pending before Court. Officers of revenue
should not believe that once matter is in Court, it is
sole responsibility of revenues counsel to protect the
interest of State.

Thus, it is appropriate to suggest to CBDT to consider
holding of a training programme, where leading
advocates could address domain-expert on ethics,
obligation and standard expected of advocates before
they start representing State. It would ensure that
revenue is properly represented to serve greater
cause of justice and fair play.

7. No capital gain tax on ‘Power of Attorney’ holder
just because real owner didn’t file ITR: ITAT:

[Samir Trikambhai Patel v. ITO [2018] 96 taxmann.com
291 (Ahmedabad - Trib.)]

During the assessment proceedings, the Assessing
Officer noted that the assessee had sold immovable
properties and earned long-term capital gains. The
assessee submitted that he had only signed the
documents by virtue of Power of Attorney (POA)
executed by Mr. A and Mr. B, the original vendors of
such sale transactions who were Non-resident Indian.

The Assessing Officer concluded that as assessee
failed to furnish the residential address of the vendors
and vendors didn’t file returns of income, he shall be
considered as owner of the properties. Accordingly,
the assessee was held liable to be taxed on the capital
gain arising from sale of these properties.

On further appeal, the ITAT held in favour of assessee.
It held that the copy of purchase agreement, power of
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attorney and sale deeds produced before AO,
mentioned nowhere that the assessee was the real
owner of the property or the consideration had been
received by him. The residential address of the actual
vendors was also mentioned in the Sale Deed as well
as in the Power of Attorney. In spite of information
about the residential address of real owner, the AO
had not taken any initiative to make an enquiry with
an intent to impose tax on capital gain upon them.
Instead of doing so, he made the assessee liable for
payment of tax. Therefore, as the properties didn’t
belong to the assessee, capital gain arising from those
properties couldn’t be taxed in his hands solely on the
ground that the person being the real owners hadn’t
filed theirincome-tax returns.

8. Payment of advance salary to defeat purpose of
demonetisation won't come under purview of
benamitransaction:

[G. Bahadur v. ACIT [2018] 100 taxmann.com 179
(PBPTA—AT)]

The appellant was employed in a College run by a
Trust. He received Rs. 50 thousand as advance salary
from the said trust. The appellant deposited entire
amount in his bank account, which was subsequently
withdrawn by him and used for own purposes.

The Initiating Officer (I0) assumed that Chairman of
trust had forced employees to distribute, deposit and
retain their own money in demonetized currency in
guise of loan received, which had to be repaid after
some time in new currency. Thus, |0 held chairman of
college as beneficial owner and appellant as
benamidar and passed order provisionally attaching
bankaccount of appellant.

The Appellate Tribunal held in favour of appellant as
under:

Every cash transaction couldn't be termed as a
'benami' transaction. As per section 2(9) of Benami
Act the following twin conditions are needed to be
satisfied to construe any transaction as benami: (1)
the property being held by a person who has not
provided the consideration, (2) the property is held by
that person for the immediate or future benefit, direct
or indirect of the person who has provided the said
consideration.

The characteristic of a 'benami' transaction is that
there must be a mere lending of name without any
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intention to benefit the person in whose name it is
made, i.e., a mere name lender. The mischiefs sought
to be punished by the Act are only such transactions
which have a name lending element without deriving
any benefittherein, i.e., 'benami' transactions.

The transaction where cash was paid to person in lieu
of afuture promise couldn't be a '‘benami' transaction,
as there was no lending of name. There could be no
'benami' transaction if the future benefit was due
from the person who was also the holder of property.

The impugned order was not sustainable as it
intended to punish the appellants for wanting to
defeat the purpose of demonetization and was
beyond the purview of the Act.

9. No concealment penalty if assessee has bonafide
belief that notionalincome isn’t taxable: ITAT:

[DCIT v. Shah Rukh Khan [2018] 93 taxmann.com 320
(Mumbai-Trib.)]

The assessee, Mr. Shah Rukh Khan, had received a villa
at Dubai as gift and offered an amount of Rs. 14 lakhs
as the notional income of the villa for tax in his return
of income for the year under consideration. During
the course of assessment proceedings, assessee
claimed that Article 6 of India-UAE tax treaty doesn’t
expressly recognize the right of the resident State to
tax the income from immovable property situated in
the source State. Therefore, the notional income of
the villaowned by him in Dubai could not be subjected
totaxin India.

The ITAT held that claim raised by the assessee being
clearly backed up by a bonafide belief on his part that
the notional income of the villa was not liable to be
taxed in India, no penalty for concealment of income
could be validlyimposed on the assessee.

10.Excess share premium not taxable in hands of
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closely held co. ifits shareholders are relatives: ITAT:

[Vaani Estates (P.) Ltd. v. ITO [2018] 98 taxmann.com
92 (Chennai-Trib.)]

The assessee-company had only two shareholders 'S'
and her husband. On passing away of husband, his
shares devolved on their daughter 'V'. The assessee
proposed to acquire an immovable property at
approximately Rs. 23.09 crores. 'S' brought in money
into the company in lieu of allotment of fresh 10,100
shares with a share premium of Rs. 23.31 crores.

The Assessing Officer opined that company had
received excess price/share premium for the shares
allotted to 'S' over and above the face value of shares.
Accordingly, he broughtRs.

23.31 crores to tax in the hands of the company
under Section 56(2)(viib).

The ITAT held in favour of assessee as under:

When 'S' introduced money into the company for
allotment of shares at an exorbitant premium in
contrast to its intrinsic value of just Rs. 10 per share,
the benefit of such investment had only passed on to
her daughter because there were only two
shareholders in the company at that point of time.
Had 'S' gifted the money to her daughter 'V' and
thereafter if daughter had brought the same into the
company for allotment of equity shares at face value,
question of invoking of the provisions of section
56(2)(viib) would not have arisen.

Provisions of section 56(2)(viib) couldn’t be invoked in
the case of the assessee-co. because by virtue of
introducing cash in the company by 'S' for allotment of
equity shares with unrealistic premium the benefit
had only passed on to her daughter 'V' and there was
no scope in the Act to tax when cash or asset was
transferred by a mother to her daughter.

~ —e
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GHAZIABAD BRANCH OF CIRC OF ICAI

REQUEST FOR CONTRIBUTION TO CHARTERED

ACCOUNTANTS BENEVOLENT FUND (CABF)

The Ghaziabad Branch of CIRC of ICAl hereby requests
all its members to contribute generously towards the
CABF and help the Institute in extending support
towards needy chartered accountants and their
families. Donors may kindly contact Branch Chairman
forthe same.

ABOUT CABF
Objective

The objective for which the fund is established is to
provide financial assistance for maintenance,
education or any other similar purpose to necessitous
persons being:-

(a) persons who are or have been members of the
Institute, whether subscribers to the fund or not;
or

(b) wives and children of persons who are or have
been members of the Institute, whether
subscribers tothe fund or not.

(c) widows and children of deceased persons who
have been members of the Institute, whether
subscribers tothe fund or not.

(d) relatives or others who were dependent for
support on a person who has been a member of
the Institute, whether subscriber to the fund or
not; and who has died without leaving a widow or
child.

Procedure for becoming a member of the CABF:

There are two categories of members:-

(a) Life Member: A single payment of Rs. 5000/- shall
make a person eligible to be admitted as a life
member of the fund. Thereafter he shall not be
liable to pay any amount on account of
subscription and shall be styled as a 'Life
Member'.

(b) Ordinary members: All other members shall be
described as 'Ordinary Members' and shall have
to pay an annual subscription of Rs. 1000/-.

Apart from this any member can subscribe for
‘Voluntary Contribution'.

Procedure for making payment

Membership subscription to the Chartered
Accountants Benevolent Fund can be paid along with
annual membership fee. Alternatively, it can be paid
separately by local cheque/DD to the respective
Decentralised offices or Regional offices or Head
office.

Application format

The application for enrolment as a member of the
fund shallbe madein form'A'.

(Details can be accessed from:
https://www.icai.org/post.html?post_id=745)
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B Income Tax Department
Government of India

RATES FOR TAX DEDUCTION AT SOURCE

[For Assessment year 2020-21]
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There is only one way to fail and that is to quit.
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GST Help Desk
By Ghaziabad Branch of CIRC of ICAI

Dear Members,

We have Launched GST Help Desk (from 1st May, 2019 onwards) to entertain the
queries, issues & problems related to GST, GST Annual Returns, GST Audit etc. You can call,
WhatsApp & Email any of the following Experts of GST according to their convenient time.

(i) CA. Shashank Gupta :
9711012424
idt.shashank@gmail.com

(i) CA. Mohit Golchha
9899925654
Camohitgolchha@gmail.com

(iii) CA. Anshul Garg
9808060806
anshul.garg194@gmail.com

(iv) CA. P. P. Singh
9871229590
cappsingh@gmail.com

(V) CA. Manoj Goyal
9810148436
manojgoyal@rhms.in,

(vi) CA. Rakesh Rastogi
9717888586
rakesh2005dayal@yahoo.com

(vii) CA. Vedant Swaroop
9999888044
cavedantswaroop@gmail.com

(viii) CA. Pawan Rastogi

9810280322
pr@pawanrastogi.com

Regards:
Team ICAI Ghaziabad
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Income Tax Help Desk
By Ghaziabad Branch of CIRC of ICAI

Dear Members,

We have Launched Income Tax Help Desk to entertain the queries, issues & problems
related to Income Tax, TDS, TaxAudit etc. You can call, WhatsApp & Email any of the following Experts
of Income tax according to their convenient time.

(i) CA. Jitender Goel :
9811242760
cajitendergoel@gmail.com

(ii) CA. Vipin Garg:
9818283593
vipingarg@vgnc.in

(i)  CA. Rajeev Ahuja:
88262 16341
ca.ahuja@gmail.com

(iv)  CA. Amit Tiwari:
9990803100
amittiwari.ca@gmail.com

(V) CA. Yogesh Garg:
9312437158
yogeshgarg1963@gmail.com,

(vi)  CA. Gaurav Sharma:
9718681500
mailGaurav1985@gmail.com

(vii)  CA.R.K. Gaur:

9312431238
carkgaur@gmail.com

Regards:
Team ICAl Ghaziabad

23
The best way to predict the future is to create it



GHAZIABAD BRANCH OF CIRC OF ICAI

08.05. 2019

WA : ¢ {1 SR )

Coursce on GST Organized by Indirect Tax Committee of 1C/

Hotel Citrus, C-2 Mahaluxmi Mall,
RDC Raj Nagar, Ghaziabad-201002

Fees @ Rs. 18.000/- + GST (3240) = Total 21240/- only

Online Link for payment & Registration :

CA. Manoj Singh CA. Praveen Singhal CA. Adityva Gupta CA. Amit Tiwari
Chairman Vice-Chairman Secretary Treasurer
Course Coordinator
M.no.: 9310893870 M.no.: 9810589298 M.no.: 98917204067 M.no.: 9990803100

\ §
Yamnotri Complex. 2™ Floor, A-12, Phone: (+91) (0120), 4114478
Ambedkar Road, Ghaziabad — 201 001 Email: ghaziabad@icai.org Website:www.icaigzb.org
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BATCH OF CONCURRENT AUDIT (Batch No. 360 & 375)
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INVITATION FOR WRITE UP/ ARTICLES

We are thankful to all the members who contributed articles for our E-Newsletter "CA FLYER".
Members are invited to send their articles on Professional Topics for publication in the newsletter.

Hope You have liked our initiative

Please write us at: enewsletter@icaigzb.org

SUGGESTIONS / FEEDBACK

Dear readers, attempts are being made to make it more informative and enjoyable, your feedback and
suggestions are valuable to us. So, if you have any feedback or suggestions, please write to us at
enewsletter@icaigzb.org

Your feedback is important to us!!!

GHAZIABAD BRANCH OF CIRC OF ICAI

Yamunotri Complex, lind Floor, A-12, Ambedkar Road, Ghaziabad (U.P.)
Phone: 0120-4114478

E-mail: enewsletter@icaigzb.org

Website: www.icaigzb.org

DISCLAIMER

The views and opinions expressed or implied in the newsletter are those of the authors and do not
necessarily reflect those of Ghaziabad branch of CIRC of ICAI. Unsolicited articles and transparencies
are sent in at the owner's risk and the publisher / Editorial Board / Ghaziabad branch of CIRC of ICAI
accepts no liability for loss ordamage.

Anuj K Goel
9810363494
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